KEY ISSUE: U.S. Army Corps of Engineers Water Supply Rule
U.S. Army Corps of Engineers (USACE) builds
reservoirs to control ﬂooding, generate
hydroelectric power, enable navigation, or restore
the environment. In the 1958 Water Supply Act
and in Section 6 of the Flood Control Act of 1944,
Congress authorized USACE to include storage
in its reservoirs for municipal and industrial water
supply to local sponsors.
Closed-door decision making. In 2016, USACE
proposed a one-size-ﬁts-all rule for the entire
nation to regulate water supply availability in
USACE reservoirs. This rule was developed
without input or feedback from states or local
water suppliers and clearly interfered with states’
rights to regulate and allocate water supply. In
January 2020, based on consultation and upon
the direction of President Trump, the Assistant
Secretary of the Army (Civil Works), made the
determination to withdraw the rule indeﬁnitely.
Importance of future collaboration. Forty-six
percent of USACE’s nationwide water supply
storage portfolio is in Texas. This water is used to
supply major metropolitan areas, farms, industries,
mining operations, and other beneﬁcial uses. As
USACE moves forward in its consideration and
deliberation of policy issues on water supply in
USACE reservoirs, we encourage USACE to include
its partners in the discussion before ﬁnal decisions
are made.
The following principles should be considered
and addressed as USACE generates new policy,
or as part of any language in the Water Resources
Development Act (WRDA):
1. As explicitly recognized by all applicable
federal laws, the states govern the appropriation,
distribution, control, and use of water, no matter
where it originates or is stored.
2. States govern the appropriation and use of
return ﬂows (also called “made inﬂows” – water
withdrawn from a stream or lake and used once,
then returned to a stream or lake after treatment
by a water provider).
3. USACE methods governing storage prices in
USACE reservoirs should be based on the
principle of recouping the government’s costs for
that storage instead of generating proﬁt.
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REQUEST:

Develop new WRDA legislation or USACE
policies in partnership with local sponsors.
TWCA supports legislation or policies developed
with local input that accomplish the following:
1) Conﬁrm state primacy over water supply.
USACE policies and practices should establish that
USACE owns water supply storage infrastructure
but allows the state to determine how much water
can be withdrawn from that infrastructure without
impairing federal uses.
2) Ensure states own return ﬂows. The right
to allocate return ﬂows must be preserved to the
states.
3) Improve pricing methodologies. Pricing
methodologies should be adopted with the intent
to only recoup USACE’s cost of storage and repair
in the same reservoir.
4) Authorize repayment for major
expenditures. USACE should have the ability
to amortize major expenditures for operations,
maintenance, repair, rehabilitation, or replacement
of dam infrastructure.

46%

of USACE’s water supply
storage portfolio is in Texas
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CONTINUING ISSUE: Waters of the United States
When Congress stated the objectives of the Clean
Water Act (CWA) and the waters that warranted
protection, it did not deﬁne “Waters of the
United States” (WOTUS). Without a congressional
deﬁnition, WOTUS has been gradually deﬁned
through case law and the rules developed by the
U.S. Army Corps of Engineers (USACE) and the
Environmental Protection Agency (EPA). Over the
past 45 years, numerous administrative actions
by USACE and EPA have signiﬁcantly expanded
WOTUS well beyond the original “navigable
waters” designation in the CWA. The result has
been an ongoing series of court actions, agency
responses, and court decisions attempting to
clearly deﬁne WOTUS.

Unclear jurisdiction of the
CWA has created costly and
time-consuming processes
for Texas water managers.

Past regulatory deﬁnitions have exceeded
the intent of the CWA. In recent years, USACE
and EPA regulatory deﬁnitions of WOTUS have
far exceeded the original intent of the CWA and
have lacked the clarity and consistency required
to understand federal jurisdiction. As a result,
the federal permitting process for waters, not
under federal authority, has been costly and timeconsuming for Texas water managers.
New rule offers much needed clarity. This spring,
USACE and EPA ﬁnalized the Navigable Waters
Protection Rule, which attempts to clarify federal
authority under the CWA, and streamline the
deﬁnition of WOTUS.
TWCA believes the clarity offered in the new rule
along with the express exclusion of water bodies
traditionally unregulated by the CWA will provide
much needed certainty for Texas water managers.
We believe the new rule will allow water projects
to come online more quickly, avoid the costly
ambiguity of jurisdiction, and still ensure that
U.S. waters are protected. Despite the Navigable
Waters Protection Rule, concerns remain that
various USACE districts will continue to apply
“recodiﬁed” regulations resulting in federal
overreach. TWCA will closely monitor USACE
district actions while those rules remain in effect.

REQUEST:

Support the Navigable Waters Protection
Rule. TWCA supports this rule, including the
deﬁnition of WOTUS, and will closely monitor the
rule to ensure it is implemented as intended.

