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Why do I need an ethics refresher?

Ethics Question of the Month - March 2022: The Things We Do For Love
Husband and Wife are litigation partners in two different law firms. Wife’s firm is preparing to file a lawsuit on behalf of
a firm client against a corporation that they know is represented by Husband’s firm. Wife’s firm is handling the case on
a contingency basis with a large upside that would generate significant income for the firm’s partners. Husband’s firm
handles all litigation matters for the prospective defendant, so they know that Husband’s firm will be retained as
defense counsel after suit is filed.
The client has worked with Wife before and wants her to be involved in the litigation. But her firm is concerned that
putting her on the pleadings might cause the firm to be conflicted out of the representation, thus missing out on a
significant contingency fee. On the other hand, Wife’s firm fears that if her name is left off the original petition,
Husband’s firm will designate him as lead defense counsel in an effort to conflict out Wife or even Wife’s entire firm.
If Wife’s firm goes forward with filing the lawsuit, which is most accurate?
A.

Both firms have a potential conflict and neither can be involved in the lawsuit.

B.

Both firms can be involved provided that neither spouse is actively involved in the case.

C.

Wife and her firm can participate in the lawsuit, but Husband’s firm can participate only if Husband is effectively
screened from any knowledge of or participation in the litigation.

D.

Wife and her firm can participate in the lawsuit, but Husband’s firm would then be conflicted out.

E.

Both Wife and Husband can be involved in the lawsuit because they are bound by the rules regarding
confidentiality, which already prevent them – or any other attorney – from discussing any client matters with a
spouse, even if that spouse is not an attorney.

Rule 1.06
(a) A lawyer shall not represent opposing parties to the same litigation.
(b) In other situations and except to the extent permitted by paragraph (c), a lawyer shall not represent a person if the representation of that person:
(1) involves a substantially related matter in which that person's interests are materially and directly adverse to the interests of another
client of the lawyer or the lawyer's firm; or
person or by

(2) reasonably appears to be or become adversely limited by the lawyer's or law firm's responsibilities to another client or to a third
the lawyer's or law firm's own interests.

(c) A lawyer may represent a client in the circumstances described in (b) if:
(1) the lawyer reasonably believes the representation of each client will not be materially affected; and
and

(2) each affected or potentially affected client consents to such representation after full disclosure of the existence, nature, implications,
possible adverse consequences of the common representation and the advantages involved, if any.

d) A lawyer who has represented multiple parties in a matter shall not thereafter represent any of such parties in a dispute among the parties arising
out of the matter, unless prior consent is obtained from all such parties to the dispute.
(e) If a lawyer has accepted representation in violation of this Rule, or if multiple representation properly accepted becomes improper under this Rule,
the lawyer shall promptly withdraw from one or more representations to the extent necessary for any remaining representation not to be in violation of
these Rules.
(f) If a lawyer would be prohibited by this Rule from engaging in particular conduct, no other lawyer while a member or associated with that
lawyer's firm may engage in that conduct.

ANSWER: Ethics Question of the Month - March 2022: The Things We Do For Love
Husband and Wife are litigation partners in two different law firms. Wife’s firm is preparing to file a lawsuit on behalf
of a firm client against a corporation that they know is represented by Husband’s firm. Wife’s firm is handling the case
on a contingency basis with a large upside that would generate significant income for the firm’s partners. Husband’s
firm handles all litigation matters for the prospective defendant, so they know that Husband’s firm will be retained as
defense counsel after suit is filed.
The client has worked with Wife before and wants her to be involved in the litigation. But her firm is concerned that
putting her on the pleadings might cause the firm to be conflicted out of the representation, thus missing out on a
significant contingency fee. On the other hand, Wife’s firm fears that if her name is left off the original petition,
Husband’s firm will designate him as lead defense counsel in an effort to conflict out Wife or even Wife’s entire firm.
If Wife’s firm goes forward with filing the lawsuit, which is most accurate?
A.

Both firms have a potential conflict and neither can be involved in the lawsuit.

B.

Both firms can be involved provided that neither spouse is actively involved in the case.

C.

Wife and her firm can participate in the lawsuit, but Husband’s firm can participate only if Husband is effectively
screened from any knowledge of or participation in the litigation.

D.

Wife and her firm can participate in the lawsuit, but Husband’s firm would then be conflicted out.

E.

Both Wife and Husband can be involved in the lawsuit because they are bound by the rules regarding
confidentiality, which already prevent them – or any other attorney – from discussing any client matters with a
spouse, even if that spouse is not an attorney.

Ethics Opinion 693
1.

May a lawyer who practices in a private law firm that regularly
represents a public entity accept a position with a hiring law firm
that is routinely adverse to the public entity, without creating a
conflict for all lawyers in the hiring firm?

2.

Given that the public entity client is governed by open meetings
and open records laws, and aspects of the firm’s representation
of the public entity are disclosed publicly or are available under
law, does the “generally known” exception to a lawyer’s
obligations of confidentiality allow the hiring firm to avoid the
migrating lawyer’s conflicts?

3.

Does Rule 1.10 of the Texas Disciplinary Rules of Professional
Conduct, which allows ethical screening for government lawyers
who move to a private law firm, apply to a lawyer who previously
represented public entities at a private law firm?

Rule 1.09
Conflict of Interest: Former Client
(a) Without prior consent, a lawyer who personally has formerly
represented a client in a matter shall not thereafter represent another
person in a matter adverse to the former client:

(1) in which such other person questions the validity of the lawyer's
services or work product for the former client;
(2) if the representation in reasonable probability will involve a violation of
Rule 1.05; or
(3) if it is the same or a substantially related matter.

(b) Except to the extent authorized by Rule 1.10, when lawyers are or
have become members of or associated with a firm, none of them shall
knowingly represent a client if any one of them practicing alone would
be prohibited from doing so by paragraph (a).
(c) When the association of a lawyer with a firm has terminated, the
lawyers who were then associated with that lawyer shall not knowingly
represent a client if the lawyer whose association with that firm has
terminated would be prohibited from doing so by paragraph (a)(1) or if
the representation in reasonable probability will involve a violation of
Rule 1.05.

Rule 1.05(b)(3)
Generally Known Exception
Except as permitted by paragraphs (c) and (d), or as required by paragraphs (e) and (f), a lawyer shall not
knowingly:
...
(3) Use confidential information of a former client to the disadvantage of the former client after the
representation is concluded unless the former client consents after consultation or the confidential
information has become generally known.” (emphasis added).

Rule 1.10
Successive Government and Private Employment
(a) Except as law may otherwise expressly permit, a lawyer shall not represent a private client in
connection with a matter in which the lawyer participated personally and substantially as a public officer
or employee, unless the appropriate government agency consents after consultation.
(b) No lawyer in a firm with which a lawyer subject to paragraph (a) is associated may knowingly undertake
or continue representation in such a matter unless:
(1) The lawyer subject to paragraph (a) is screened from any participation in the matter and is apportioned no
part of the fee therefrom; and
(2) written notice is given with reasonable promptness to the appropriate government agency.

Answers
1.

May a lawyer who practices in a private law firm that regularly represents a public entity accept a
position with a hiring law firm that is routinely adverse to the public entity, without creating a
conflict for all lawyers in the hiring firm? Yes, but the lawyer and new firm must be careful to abide
by Rule 1.09 and 1.06.

2.

Given that the public entity client is governed by open meetings and open records laws, and aspects
of the firm’s representation of the public entity are disclosed publicly or are available under law, does
the “generally known” exception to a lawyer’s obligations of confidentiality allow the hiring firm to
avoid the migrating lawyer’s conflicts? No!

3.

Does Rule 1.10 of the Texas Disciplinary Rules of Professional Conduct, which allows ethical screening
for government lawyers who move to a private law firm, apply to a lawyer who previously
represented public entities at a private law firm? No!

Ethics Opinion 692
Does a lawyer have a duty under the Texas
Disciplinary Rules of Professional Conduct to correct
false statements made by his client in response to
questioning by the opposing party’s counsel during a
deposition?

Rule 3.03
(a)

A lawyer shall not knowingly:
(1) make a false statement of material fact or law to a tribunal;
(2) fail to disclose a fact to a tribunal when disclosure is necessary to
avoid assisting a criminal or fraudulent act; [or]
...
(5) offer or use evidence that the lawyer knows to be false.

(b)
If a lawyer has offered material evidence and comes to know of
its falsity, the lawyer shall make a good faith effort to persuade the
client to authorize the lawyer to correct or withdraw the false
evidence. If such efforts are unsuccessful, the lawyer shall take
reasonable remedial measures, including disclosure of the true facts.
(c)
The duties stated in paragraphs (a) and (b) continue until
remedial legal measures are no longer reasonably possible.

Answers
Does a lawyer have a duty under the Texas Disciplinary Rules
of Professional Conduct to correct false statements made by
his client in response to questioning by the opposing party’s
counsel during a deposition?
No! However, the lawyer should urge the client to correct the
false statement and explain the potential civil and criminal
repercussions of the false testimony. If the client refuses to
correct the testimony, the lawyer MAY withdraw from
representation if permitted by the Rules. If the lawyer does
not withdraw, the lawyer is not required to disclose the true
facts, but they may not use the false deposition testimony in
any way to advance the client’s case.

Ethics Opinion 691
Under the Texas Disciplinary Rules of Professional
Conduct, when may a lawyer represent a client
adverse to a former prospective client of the lawyer
or another lawyer in the lawyer’s firm?

Duty of Confidentiality to Prospective Clients
A “prospective client” is a person who consults with a lawyer about the possibility of forming a clientlawyer relationship with respect to a matter but who does not enter into a client-lawyer relationship with
the lawyer.
For purposes of this discussion:
A person who sends information to a lawyer unilaterally and without the lawyer’s express or implied invitation is
not necessarily a “prospective client.” and
A person who consults with a lawyer for the purpose of disqualifying the lawyer is not a “prospective client.”

There is no Texas Rule devoted to defining a lawyer’s duties with regard to prospective clients.
Paragraph 12 of the Preamble (“Scope”) provides:
Most of the duties flowing from the client-lawyer relationship attach only after the client has requested the
lawyer to render legal services and the lawyer has agreed to do so. For purposes of determining the lawyer's
authority and responsibility, individual circumstances and principles of substantive law external to these rules
determine whether a client-lawyer relationship may be found to exist. But there are some duties, such as of that
of confidentiality, that may attach before a client-lawyer relationship has been established.

Rule 1.05(a)
“Confidential information” includes both “privileged information” and “unprivileged client information.”
“Privileged information” is client information that is protected by the attorney-client privilege under the
Texas Rules of Evidence and the Federal Rules of Evidence.

Rule 1.09(a)
Without prior consent, a lawyer who personally has formerly
represented a client in a matter shall not thereafter represent
another person in a matter adverse to the former client:
in which such other person questions the validity of the lawyer’s
services or work product for the former client;
if the representation in reasonable probability will involve a
violation of Rule 1.05; or
if it is the same or a substantially related matter.

Rule 1.06
(a) Prohibits a lawyer from representing opposing parties in the same litigation.
(b) In other situations and except to the extent permitted by paragraph (c), a lawyer shall not represent a
person if the representation of that person:
involves a substantially related matter in which that person's interests are materially and directly adverse to the
interests of another client of the lawyer or the lawyer's firm; or
reasonably appears to be or become adversely limited by the lawyer's or law firm's responsibilities to another
client or to a third person or by the lawyer's or law firm's own interests.

Rule 1.06(f):
Vicarious disqualification
If a lawyer would be prohibited by this Rule [1.06] from engaging in particular conduct, no other lawyer
while a member or associated with that lawyer’s firm may engage in that conduct.

Rule 1.06(c)
Effective Consent
A lawyer may represent a client in the circumstances described in (b) if:
1.

the lawyer reasonably believes the representation of each client will not be materially affected; and

2.

each affected or potentially affected client consents to such representation after full disclosure of the
existence, nature, implications, and possible adverse consequences of the common representation
and the advantages involved, if any.

Answer
Under the Texas Disciplinary Rules of Professional Conduct, when may a lawyer represent a client adverse
to a former prospective client of the lawyer or another lawyer in the lawyer’s firm?
“As a general rule, a lawyer should not represent a client with interests materially adverse to those of a
former prospective client in the same or a substantially related matter if the lawyer received information
from the prospective client that could be significantly harmful to that person in the matter.”
A lawyer owes the same duty of confidentiality to a prospective client and this duty is imputed to the
lawyer’s entire firm.

Ethics Opinion 688
1.

When a lawyer retained under a contingent fee agreement
withdraws from the representation due to a nonconsentable
conflict of interest discovered shortly after he filed plaintiff’s
lawsuit, is it a violation of the Texas Disciplinary Rules of
Professional Conduct for the withdrawing lawyer to refer his
client to a lawyer in another law firm and arrange for a division
of fees between the withdrawing lawyer and the lawyer to
whom the matter is referred?

2.

Is it a violation of the Rules for the withdrawing lawyer to reach
an agreement with his former client that provides for the
withdrawing lawyer to be reimbursed for costs and
compensated for attorneys’ fees incurred before the lawyer
realized he had a nonconsentable conflict?

Rule 1.04(f):
Fee Splitting
A division or arrangement for division of a fee
between lawyers who are not in the same firm may
be made only if the division is
(i)

in proportion to the professional services
performed by each lawyer; or

(ii) made between lawyers who assume joint
responsibility for the representation. . .”

Answers
1.

When a lawyer retained under a contingent fee agreement withdraws from the representation due to
a nonconsentable conflict of interest discovered shortly after he filed plaintiff’s lawsuit, is it a violation
of the Texas Disciplinary Rules of Professional Conduct for the withdrawing lawyer to refer his client to
a lawyer in another law firm and arrange for a division of fees between the withdrawing lawyer and
the lawyer to whom the matter is referred? No!

2.

Is it a violation of the Rules for the withdrawing lawyer to reach an agreement with his former client
that provides for the withdrawing lawyer to be reimbursed for costs and compensated for attorneys’
fees incurred before the lawyer realized he had a nonconsentable conflict? “A lawyer may not enter an
agreement for a pure referral fee. . . [However,] [t]he Rules do not prohibit a lawyer from recovering or
seeking to recover the reasonable value of services provided to the client and the reasonable expenses
actually paid by the lawyer before the representation ended, assuming such recovery is permissible
under Texas common law.”

Ethics Opinion 686
May a Texas lawyer practice law as an associate or
other non-partner firm lawyer—and the only lawyer
in the Texas office—of a law firm whose partners are
only licensed to practice law outside of Texas?

Previous Decisions
An out-of-state law firm may operate a Texas office under the name it uses in another state provided that:
(1) the firm has a resident partner licensed in Texas, and
(2) all representations of the firm made to the public identify the states in which the members of the firm
are licensed to practice.

Rule 7.01(b)
A firm with offices in more than one jurisdiction may use the same name in each jurisdiction,” so long as
the jurisdictional limitations of its lawyers are noted in public representations.

Answer
May a Texas lawyer practice law as an associate or other non-partner firm lawyer—and the only lawyer in
the Texas office—of a law firm whose partners are only licensed to practice law outside of Texas?
Yes, provided the associate or other non-partner lawyer:
(1) qualifies as a “firm lawyer” reasonably considered to be “in” the law firm under the factors; and
(2) is given the responsibility and authority to make decisions about the firm’s practice of law in Texas.
The out-of-state law firm should also have a resident agent for service of process in Texas.

Ethics Opinion 685
Under the Texas Disciplinary Rules of Professional Conduct,
may lawyers encourage current and former clients to post
positive reviews or comments and favorable “star” ratings
of the lawyer through a search engine’s or social media
platform’s review feature?

Lawyer Communications
Rule 7.02(a)
A lawyer has a duty not to make or sponsor any communications that are
“false or misleading.”

Rule 8.04(a)(3)
A lawyer shall not “engage in conduct involving dishonesty, fraud, deceit or
misrepresentation.”

Answer
Under the Texas Disciplinary Rules of Professional Conduct, may lawyers encourage current and former
clients to post positive reviews or comments and favorable “star” ratings of the lawyer through a search
engine’s or social media platform’s review feature?
Yes, as long as “the lawyer does not encourage the clients to make statements that are false, misleading, or
unfounded. If a lawyer becomes aware that a client posted a favorable review that is false, misleading, or
unfounded, the lawyer should take reasonable steps to see that the statement is corrected or removed.”

Ethics Opinion 684
Under the Texas Disciplinary Rules of Professional
Conduct, may a lawyer, who is departing a law firm,
take the firm’s only copy of client files in which the
lawyer personally represented the clients and delete
client files, documents, or data from the firm’s
electronic document repository and devices without
approval of the law firm?

Rule 1.14(a)
A lawyer is required to retain certain client information, such as complete records of its client trust
accounts and other property, for at least five years after the termination of the representation.
Exceptions to confidentiality under Rule 1.05(c) and (d) permit a lawyer to use or disclose client
confidential information under certain circumstances after the representation has concluded.

Rule 1.15(d)
Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to
protect a client's interests, such as giving reasonable notice to the client, allowing time for employment
of other counsel, surrendering papers and property to which the client is entitled and refunding any
advance payments of fee that has not been earned. The lawyer may retain papers relating to the client to
the extent permitted by other law only if such retention will not prejudice the client in the subject matter
of the representation.

Answer

Under the Texas Disciplinary Rules of Professional Conduct, may a lawyer, who is
departing a law firm, take the firm’s only copy of client files in which the lawyer
personally represented the clients and delete client files, documents, or data from the
firm’s electronic document repository and devices without approval of the law firm?
Not without the firm’s consent.
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Ethics Question of the Month - February 2022: So Far Away
XYZ Law Firm is a partnership based in Minnesota that represents mostly Minnesota clients. It has one large corporate client in
Texas, ABC Corporation. ABC has been very pleased with XYZ’s work and particularly appreciates its relationship with Sean, the
partner who oversees ABC’s work. ABC would like for XYZ to open an office near ABC’s corporate headquarters in Texas so XYZ can
handle some of ABC’s legal work in Texas.
ABC asks Sean to move to Texas and become licensed there, but Sean is not interested in relocating. However, Sean has a friend
from law school, Riley, who is licensed in Texas and would be a good candidate to open a Texas office for XYZ. After clearing it with
ABC, Sean approaches Riley about opening the Texas office.
Riley, a solo practitioner in Texas, responds by inquiring about joining XYZ as a partner. Sean explains that XYZ policy dictates that
Riley would have to start as an associate with the possibility of being considered for partnership after several years. Riley then
inquires about joining XYZ as Of Counsel in order to continue to collect profits from the solo practice. Alternatively, Riley proposes
joining XYZ as a full-time associate, provided the compensation package is sufficient to offset any losses from closing the solo
practice.
As XYZ considers its options, Sean wonders about the ethical restrictions on out-of-state firms opening satellite offices in
Texas. Which of the following is most accurate?
A. XYZ cannot open a satellite office in Texas with just one attorney unless that attorney is a partner of XYZ who is licensed to
practice law in Texas.
B. XYZ can open a Texas office with an associate provided the associate is an XYZ lawyer licensed in Texas and is given full
authority to make decisions concerning the firm’s Texas practice.
C. XYZ can open a Texas office with one associate provided that an out-of-state firm partner is designated to make decisions
concerning the firm’s Texas practice and XYZ makes clear that the partner is not licensed in Texas.
D. XYZ can open a Texas office with any Texas-licensed attorney, provided that the attorney works exclusively for the firm and is
not of counsel.
E. XYZ can open a Texas office with a licensed Texas attorney who is a part-time of counsel to the firm, provided that the lawyer’s
of counsel status is clearly identified and that the attorney will staff the firm during posted office hours at least three days a
week.

ANSWER: Ethics Question of the Month - February 2022: So Far Away
XYZ Law Firm is a partnership based in Minnesota that represents mostly Minnesota clients. It has one large corporate client in Texas,
ABC Corporation. ABC has been very pleased with XYZ’s work and particularly appreciates its relationship with Sean, the partner who
oversees ABC’s work. ABC would like for XYZ to open an office near ABC’s corporate headquarters in Texas so XYZ can handle some of
ABC’s legal work in Texas.
ABC asks Sean to move to Texas and become licensed there, but Sean is not interested in relocating. However, Sean has a friend from
law school, Riley, who is licensed in Texas and would be a good candidate to open a Texas office for XYZ. After clearing it with ABC,
Sean approaches Riley about opening the Texas office.
Riley, a solo practitioner in Texas, responds by inquiring about joining XYZ as a partner. Sean explains that XYZ policy dictates that Riley
would have to start as an associate with the possibility of being considered for partnership after several years. Riley then inquires
about joining XYZ as Of Counsel in order to continue to collect profits from the solo practice. Alternatively, Riley proposes joining XYZ
as a full-time associate, provided the compensation package is sufficient to offset any losses from closing the solo practice.
As XYZ considers its options, Sean wonders about the ethical restrictions on out-of-state firms opening satellite offices in
Texas. Which of the following is most accurate?
A. XYZ cannot open a satellite office in Texas with just one attorney unless that attorney is a partner of XYZ who is licensed to
practice law in Texas.
B. XYZ can open a Texas office with an associate provided the associate is an XYZ lawyer licensed in Texas and is given full authority to
make decisions concerning the firm’s Texas practice.
C. XYZ can open a Texas office with one associate provided that an out-of-state firm partner is designated to make decisions
concerning the firm’s Texas practice and XYZ makes clear that the partner is not licensed in Texas.
D. XYZ can open a Texas office with any Texas-licensed attorney, provided that the attorney works exclusively for the firm and is not
of counsel.
E. XYZ can open a Texas office with a licensed Texas attorney who is a part-time of counsel to the firm, provided that the lawyer’s of
counsel status is clearly identified and that the attorney will staff the firm during posted office hours at least three days a week.

