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Issue Papers: Summary, Request, Progress & Contacts



WATERS OF THE UNITED STATES

ISSUE / REQUEST

  Lack of clarity and the potentially expansive scope 
of federal Clean Water Act jurisdiction creates undue 
burden to all property owners

  After multiple trips to the Supreme Court, multiple 
rounds of rulemaking, and numerous intervening 
court decisions, we are back where we started –
1980s regulations as interpreted by multiple 
Supreme Court cases and related guidance

  State primacy on water resources, improved 
predictability, and maintenance of key exemptions 
should be foundational principles moving forward

PROGRESS
  November 30 is planned date for rule proposal to 

restore Rapanos era regulatory framework 

  Second rulemaking to further redefine WOTUS still 
anticipated 

  Litigation on Navigable Waters Protection Rule 
resulted in two district court vacaturs given 
nationwide effect

  Water days white paper in progress as foundation 
for further development of possible consensus 
points to inform potential comments on future 
rulemakings

CONTACT
Paulina Williams, Baker Botts LLP, 
paulina.williams@bakerbotts.com, 512.322.2543



CLEAN WATER ACT:  IMPROVE CERTAINTY AND 
EFFICIENCY IN 404 PERMITTING

ISSUES / REQUESTS
  Lengthy 404 permit timelines increase cost and delay 

projects.  USACE and EPA should coordinate to revise the 404 
permitting regulations and mitigation requirements to:

  Provide more deference to 404 permit applicants by using 
information prepared by applicants.  

  Use existing data to increase efficiency in the permitting 
process.

  Revise compensatory mitigation requirements to allow 
applicants to use the benefits of a project and only require 
mitigation necessary to offset actual unavoidable adverse 
impacts.  

  EPA’s broad veto authority over 404 projects allows for 
abusive decision making.  Congress should amend the CWA 
to eliminate EPA’s veto authority.  

PROGRESS
  EPA’s 404 permitting guidelines were last updated in 2008. 

  USACE’s 404 permitting regulations were last updated in 
2000.  

  USACE’s compensatory mitigation requirements were last 
updated in 2008.  A 2018 MOA between USACE and EPA 
concerning wetlands in Alaska can serve as a guide for 
revising the compensatory mitigation requirements.

  EPA has used its unchecked 404 veto authority both before 
a permit application has been filed and after a permit has 
been issued.  A veto eliminates any possibility for 
collaborative project solutions and serves no purpose given 
the 404 requirements in place aimed at protecting WOTUS. 

CONTACT
Brian Sledge, bsledge@sledgelaw.com; 
512-579-3601 



ENDANGERED SPECIES

ISSUE / REQUEST

  The USFWS’s charge to conserve species must be 
performed in consideration of the best available 
science and should not begin with a presumption of 
“endangered until proven otherwise.” 

  There should be more diligence in performing 5-year 
status reviews. 

  Greater weight and consideration should be given to 
existing state programs and the impacts they may 
have on candidate species preservation. 

  The USFWS should not use FERC to impose 
requirements during the relicensing process on 
species that are not afforded protection under the 
ESA.

PROGRESS

  Issues have been identified and will be 
finalized/refined during this conference. A 
template from the previous position paper 
is being used for the draft. 

CONTACT
Glenn Clingenpeel, clingenpeelg@triinityra.org, 
(817) 493-5117



FLOOD CONTROL AND COASTAL EMERGENCY 
ACT (PUBLIC LAW 84-99)

ISSUE / REQUEST
  Waiting for federal assistance to make repairs under PL 84-99

on damaged flood control projects delays restoration of 
critical infrastructure and either compromises public safety or 
imposes undue, non-reimbursible expenses on local sponsors 
of federal projects. 

  Revise PL 84-99 for the local sponsor of a federal project to 
be reimbursed for the federal cost share of repairs to storm 
damaged flood control projects which would otherwise be 
eligible for repair by the federal government under PL 84-99.

  Allow the local sponsor of a federal project to make repairs to 
storm damaged flood control projects under the existing 
federal project  NEPA documents in lieu of obtaining 
additional Section 10/404 permits.

PROGRESS
  WRDA 2020 provided for credit to local sponsors against 

their portion of cost share (typically <20%) on repairs but not 
reimbursement of costs exceeding the local sponsor’s share.

  WRDA 2020 included a pilot program to expedite permitting 
for repairs storm damaged federal flood control projects, 
but not the ability for the local sponsor to rely on existing 
project NEPA documents in lieu of additional permitting.

  NWC has expressed interest and support of the requested 
revisions to PL 84-99

CONTACT
Dawn Pilcher
dpilcher@LJA.com; 409.284.8581



INVASIVE SPECIES: LACEY ACT – LIMITING 
LIABILITY ON INTERSTATE WATER TRANSFERS

ISSUE / REQUEST

  TWCA is concerned about federal regulation of 
water transfers containing invasive species that may 
impede water supply operations. TWCA requests for 
Congress are:

  Amend the Lacey Act to allow interstate water 
transfers for water supply and flood control purposes.  
Support reasonable amendments to the Lacey Act, 
including H.R. 931 (Gohmert) and S. 277 (Cruz), that 
would ensure the continued ability for Texas and 
western state water managers to make interstate 
water transfers.

  Support additional federal funding for research, 
development, and implementation of invasive species 
control programs.

PROGRESS
  Issue Paper Complete.

  Only minor revisions to 2020 Issue Paper.

CONTACT
Sara Thornton, sthornton@lglawfirm.com,      
(512) 322-5876

mailto:sthornton@lglawfirm.com


REGULATION OF PER- AND POLYFLUOROALKYL
SUBSTANCES 

ISSUE / REQUEST

  TWCA is concerned about new regulatory 
requirements for PFAS that may affect water 
and wastewater management in Texas. TWCA
requests that are currently under review:

  Congress: (1) Refrain from enacting legislation to 
regulate PFAS; and (2) Enact legislation to fund 
PFAS clean-up.

  EPA: (1) Establish standardized analytical 
methods for quantifying PFAS concentrations; (2) 
Improve monitoring and research of PFAS; and (3) 
Utilize national science for establishing risk-based 
PFAS standards under multiple state and federal 
statutory authorities.

PROGRESS

  Currently revising the specific requests for 
Congress and addressing other minor 
revisions.

  Need to draft talking points/executive 
summary.

CONTACT
Sara Thornton, sthornton@lglawfirm.com,      
(512) 322-5876

mailto:sthornton@lglawfirm.com


PRINCIPLES, REQUIREMENTS AND GUIDELINES

ISSUE / REQUEST
  The 2007 Water Resources Development Act directed the Secretary of 

the Army to issue revisions to the Economic and Environmental Principles 
and Guidelines for Water and Related Land Resources Implementation 
Studies first created in 1983 (known as the Principles and Guidelines of 
P&G).  The Obama Administration reassigned the work to the Council on 
Environmental Quality that issued new guidelines in 2013 known as the 
Principles, Requirements and Guidelines (PR&G).  Going forward, TWCA 
and other organizations opposed the revisions and until last year 
successfully obtained a rider in the Congressional Budget blocking the 
use of any funds for the implementation of the new guidelines. 

PROGRESS
  The Assistant Secretary of the Army wrote a memorandum on April 3, 

2020 to the Commanding General of the U.S. Army Corps of Engineers 
notifying him that USACE staff were finalizing the Agency Specific 
Procedures directing him to begin drafting the details of how future 
studies would assess environmental, social and economic values would 
be established for future planning studies across all federal water and 
land infrastructure programs during the scoping period to ensure that all 
factors have been considered.   Notably, the memo outlines the 
expectation that all planning studies should be subjected to some level 
of the new PR&G standard, whether nearly complete, in progress or 
those that will be in the future.

  At the recent NWC conference, a representative of USACE informed the 
attendees that rules were being drafted and could be ready for release 
as early as spring 2021.  TWCA needs to actively engage in the 
stakeholder process and update the Congressional Delegation that little 
coordination has occurred to date, with rules being drafted internally 
and see if we can get more information before a draft is released.

CONTACT
Kevin Ward, Trinity River Authority, 
wardk@trinityra.org 817-493-5112

mailto:wardk@trinityra.org


REALLOCATION OF STORAGE

ISSUE / REQUEST

  The purpose of this issue paper is to request 
funding and policies that promote the use of 
reallocation of storage at USACE reservoirs 
for water supply purposes.

PROGRESS

  This is an ongoing issue.  Individual 
reallocation studies have been approved 
and are in process.  TWCA will continue to 
promote this issue generally as a water 
supply source for the State in the future. 

CONTACT
Matt Phillips, matt.Phillips@brazos.org
Ray Russo, rrusso4636@gmail.com

mailto:matt.Phillips@brazos.org
mailto:rrusso4636@gmail.com


ENACT WATER CONSERVATION REBATE TAX PARITY 

ISSUE / REQUEST
  Water conservation is critical to meet the water needs for 

Texans today and into the future – providing approximately 
29 percent, or 2.2 million acre-feet per year, of all 
recommended water management strategy volumes in 2070 

  A simple amendment to Section 136 of the tax code would 
give water rebates the same status as energy rebates.

  HR 4647 (117th), introduced in July 2021, would provide 
needed changes to the tax code to exempt conservation 
rebates. 

  Request: Support HR 4647 (117th), The Water Conservation 
Rebate Tax Parity Act, or other legislation that would amend 
Section 136 of the Internal Revenue Code to exempt water 
conservation rebates from income tax and remove the tax 
burden for customers who receive water conservation 
rebates. 

PROGRESS
  Complete

CONTACT
Susan Butler, Susan.Butler@Jacobs.com; 210-422-
8958

mailto:Susan.Butler@Jacobs.com


WATER INFRASTRUCTURE INVESTMENT

ISSUE / REQUEST
  In light of booming population growth and aging 

systems in need of repair, Texas has increasing 
demand for water infrastructure projects, but 
lacks sufficient funding capacity to support these 
projects. Too many bureaucratic requirements 
tied to federal funding keep communities from 
accessing federal funds for their 
projects, especially in smaller communities, 
which experience higher numbers and more 
serious violations in Texas than in other states.

Requests:

  Ensure sufficient, low-cost financing and funding 
options for water infrastructure projects.

  Reduce bureaucratic hurdles associated with 
federal infrastructure funding.

PROGRESS
  Working with team to determine how detailed 

the paper should get on identifying/supporting 
specific federal infrastructure funding programs 
that are most beneficial to Texas.

CONTACT
Sarah Kirkle, skirkle@twca.org, 512-472-7216



USGS NATIONAL STREAMFLOW NETWORK 
FUNDING AND MODERNIZATION

ISSUE / REQUEST
  TWCA members rely on the data collected from USGS 

stream gages to protect their communities from flood and 
drought which threaten both life and property.

  The USGS Cooperative Agreements for streamgaging were 
originally a 50-50 cost-share match. This 50-50 cost share has 
eroded away, and cooperators are now shouldering 65% of 
the cost.

  Support full funding of  USGS Cooperative Matching Funding 
to restore 50/50 cost share

  Support full funding for USGS Federal Priority Streamgages 
to increase from 158 to 430 in Texas

  Support Full Funding for Next Generation Water Observing 
System to enhance data collection and data base 
modernization

PROGRESS
  Requested and received updated budget numbers form 

USGS

  2021 paper updated

  Ready for final formatting

CONTACT
Denis Qualls – denis.qualls@dallascityhall.com
(214) 670-3843

mailto:denis.qualls@dallascityhall.com


Kerry McGrath
Hunton Andrews & Kurth

Use this hyperlink to Kerry’s 
presentation on TWCA’s website.

https://www.twca.org/resources/Documents/K.%20McGrath%20-%20WOTUS%20Update%20-%20TWCA%20Fall%20Conference%20(Oct.%2021,%202021).pdf


Slides, Information, Links



¡ Closing of 1st Session (117th

Congress) 
§ Continuing Resolution – Dec 3rd

§ Infrastructure Bill drama

Oct 
31st

Dec 
3rd

Jan 
2022

https://www.politico.com/news/2021/09/30/senate-9-week-funding-patch-shutdown-514810


¡ WRDA 2022 
§ Schedule
§ Senate requests

¡ WRDA 2020 Implementation Guidance
§ Guidance needed

https://www.usace.army.mil/Missions/Civil-Works/Project-Planning/Legislative-Links/wrda_2020/wrda2020_impguide/
https://www.usace.army.mil/Media/News-Releases/News-Release-Article-View/Article/2702989/office-of-the-assistant-secretary-of-the-army-for-civil-works-updates-water-res/


Issue Reference (link)
Open for 
comment

TWCA FAC 
recmd

EPA/USACE RULE. Waters of the U.S. 
revision sent to OMB for review

Appendix 2 slides 
& info below

No, at OMB

Request for Information of the National 
Flood Insurance Program’s Floodplain 
Management Standards

Federal Register 
notice

Dec 13, 2021

National Environmental Policy Act 
Implementing Regulations Revisions 
(CEQ)

Federal Register 
Notice

Nov 22, 
2021

FEMA Risk Rating 2.0 See slides below 
& embedded links  

House T&I Cmt Chair request to halt 
Nationwide Permit Actions

Letter

Timeline for FFRMS modifications See Appendix 3 
slides below

U.S. Army Corps of Engineers Climate 
Action Plan (Executive Order 14008)

Read Plan

https://www.federalregister.gov/documents/2021/10/12/2021-22152/request-for-information-on-the-national-flood-insurance-programs-floodplain-management-standards-for
https://www.govinfo.gov/content/pkg/FR-2021-10-07/pdf/2021-21867.pdf
https://transportation.house.gov/imo/media/doc/2021-10-13%20%20PAD%20SC%20LTR%20on%20new%20NWPs%20FINAL.pdf
https://www.sustainability.gov/pdfs/usace-2021-cap.pdf


Issue Reference (link)
Open for 
comment

TWCA FAC 
recmd

Biden Administration Roadmap to Build 
an Economy Resilient to Climate Impacts

Agency wide
Fact Sheet

Biden Administration Makes Climate 
Information and Decision Tools More 
Accessible

Website
Fact Sheet

FEMA potential rulemaking on updating 
construction and land-use requirements 
under the NFIP

Petition;
FEMA’s RFI

Biden Administration – Climate change & 
Environmental Justice plans (Env Justice 
Advisory Group recommendations)

Biden climate 
plan;
Env justice

FFRMS Timeline See Appendix 3 
slides below

Center for Biological Diversity v. United 
States Maritime Administration

Read complaint

Ongoing Cyber Threats to U.S. Water and 
Wastewater Systems (Agency warning)

Read Joint 
Advisory

https://www.whitehouse.gov/wp-content/uploads/2021/10/Climate-Finance-Report.pdf
https://www.whitehouse.gov/briefing-room/statements-releases/2021/10/12/fact-sheet-biden-administration-makes-climate-information-and-decision-tools-more-accessible/
https://www.climate.gov/
https://www.whitehouse.gov/briefing-room/statements-releases/2021/10/12/fact-sheet-biden-administration-makes-climate-information-and-decision-tools-more-accessible/
https://www.nrdc.org/sites/default/files/petition-fema-rulemaking-nfip-20210105.pdf
https://www.federalregister.gov/documents/2021/10/12/2021-22152/request-for-information-on-the-national-flood-insurance-programs-floodplain-management-standards-for
https://joebiden.com/climate-plan/
https://www.whitehouse.gov/ceq/news-updates/2021/07/20/the-path-to-achieving-justice40/
https://s3-us-west-2.amazonaws.com/s3-wagtail.biolgicaldiversity.org/documents/MARAD-complaint.pdf?source=email
https://us-cert.cisa.gov/sites/default/files/publications/AA21-287A-Ongoing_Cyber_Threats_to_U.S._Water_and_Wastewater_Systems.pdf


Issue Reference (link)
Open for 
comment

TWCA FAC 
recmd

SECTION 401 WATER CERTIFICATION 
RULE INVALIDATED BY COURTS

See report

Recent PFAS & related GenX chemicals –
toxicity report and roadmap

Report, Oct 
2021;    
Roadmap

FWS Proposes to rescind Trump era 
regulations on designating critical habitat

Remove 
definition;
Proposed Rule

Nov 26th!

https://www.epa.gov/cwa-401/2020-clean-water-act-section-401-certification-rule-0
https://www.epa.gov/system/files/documents/2021-10/genx-chemicals-toxicity-assessment_tech-edited_oct-21-508.pdf
https://www.epa.gov/pfas/pfas-strategic-roadmap-epas-commitments-action-2021-2024
https://www.govinfo.gov/content/pkg/FR-2021-10-27/html/2021-23214.htm
https://www.govinfo.gov/content/pkg/FR-2021-10-27/html/2021-23011.htm


On October 13, the U.S. Environmental Protection Agency (EPA) and the U.S. Army Corps of 
Engineer (USACE) sent a revised “Waters of the U.S.” (WOTUS) definition to the White 
House’s Office of Management and Budget (OMB) for review. The term WOTUS has been 
around since the 1899 Rivers and Harbors Act but in 1972 was added to the Clean Water 
Act to differentiate between which waters are regulated at the state versus federal level. In 
recent years, due to several controversial Supreme Court decisions, the WOTUS definition 
has become increasingly murky, leading to confusion in the field about what is and is not a 
WOTUS. The past several administrations have attempted to redefine WOTUS but have run 
into legal challenges. During the Trump administration, they rewrote the WOTUS rule 
finalized under the Obama administration, however, that rule ran into legal challenges. In 
August, Trump’s Navigable Waters Protection Rule was struck down by a federal district 
court in Arizona. In response, the EPA and USACE reverted to its previous 1986 definition 
as they worked to rewrite the rule. Under Executive Order 12866 on Regulatory Planning 
and Review, all proposed rules must be sent to OMB’s Office of Information and Regulatory 
Affairs (OIRA) for interagency review. While EO 12866 limits a review to 90 days, in the 
case of more controversial rules, the review can (unofficially) take longer before the rule is 
published in the Federal Register for public comment. Julie Ufner, NWC                    BACK





HOW WILL FEDERAL CLIMATE/ENVIRONMENTAL JUSTICE POLICIES IMPACT WATER 
RESOURCE INFRASTRUCTURE

In January 2021, President Biden signed several Executive Orders that directed federal 
agencies to address both climate change and environmental justice issues. Ms. Robyn 
Colosimo, Director of Policy and Legislation for the ASA’s (Civil Works) office. discussed the 
actions that USACE is taking to comply with the Administration’s directive, along with how 
these pending policies may impact water resource infrastructure and projects both now and 
in the future. 
Resources available: 
• Executive Order on Protecting Public Health and the Environment and Restoring Science 

to Tackle the Climate Crisis (Jan. 20, 2021)
• White House Environmental Justice Advisory Council Report on Justice 40 (May 21, 2021)
• Biden’s Plan to Secure Environmental Justice and Equitable Opportunity (July 2020)

From presentation, NWC 2021 Annual Conference  

ttps://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-protecting-public-health-and-environment-and-restoring-science-to-tackle-climate-crisis/
https://www.epa.gov/sites/default/files/2021-05/documents/whiteh2.pdf
https://joebiden.com/environmental-justice-plan/




HOW UPCOMING FLOODPLAIN REGULATIONS WILL IMPACT WATER RESOURCE 
FACILITIES AND INFRASTRUCTURE (NWC’s Flood Control Caucus thanks Trinity River 
Authority of Texas for their sponsorship)
Waterway infrastructure, whether it be rivers and harbors, port facilities and the entities 
they service, water and wastewater infrastructure, flood control and levees, hydropower 
and dams, are usually located within floodplains. Ms. Molly Lawrence, partner with Van 
Ness Feldman gave a high-level overview of some of the floodplain related issues coming 
down the pike that may impact water resource infrastructure, including the status of 
National Flood Insurance Program (NFIP) reauthorization, the intersection between NFIP 
and the Endangered Species Act, Federal Flood Risk Management Standard (FFRMS), 
what to expect from Risk Rating 2.0 and changes in coastal high hazard zones.

Resources available:
• To see Ms. Lawrence’s comprehensive powerpoint presentation, click here.

From presentation, NWC 2021 Annual Conference  

https://waterways.org/wordpress2/wp-content/uploads/2021/09/Lawrence-Floodplains-Update.pdf


From presentation, NWC 2021 Annual Conference  







Resources available: 
• About Risk Rating 2.0: Equity in Action
• Who will Risk Rating 2.0 impact? State Profiles
• Concerns about rates rising under Risk Rating 2.0 (article)

From presentation, NWC 
2021 Annual Conference  

https://www.fema.gov/flood-insurance/risk-rating
https://www.fema.gov/flood-insurance/risk-rating/profiles
https://www.fox8live.com/2021/09/17/homeowners-fear-astronomical-flood-insurance-rate-hikes-fema-responds/

